WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

march 30, 1878

FILE NO, S-1349 \

APPROPRIATIONS:
Substantive Mattex in
An Appropriation nill

o

Michael L. Mory

Bxecutive Secretary
State BEmployees' Retiremg
1261 south Pifth Street "\
springfiecld, Illinois 62706

Dear Mr, Mory:

rployees® Retirement System from the
the Retirement System. Section 2a

' 2a. From funds accunulated pursuant
> ction 14-169 and Section 14-170 [renumbered
sections 14-131 and 14~132 by Public Act 80-841)
of the 'Illinois Pension Code' approved March 1§,
1963, as amended, the following named sums, or so
mich thereof as may be necessary, respectively,
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for the chbjects and purposes hereinafteyr named,

are appropriated te meet the ordinary and contingent
expenses of administration of the State Empleyaﬁa‘
Retirement System:

* & % ‘ o “ o
You state in your letter that “this action we believe violates
the basic concept of a Trust Fund aﬁdvﬁould irmpede our Board's
ability to carry out their fiduciary responsibilities as
trustees®,

The State Employees'® Retirement System of Illinois
was created to provide retirement annuities and othey benefits
for State employees. It is a trust, separate snd distinct
£z§m all other entities. (Tl1. Rev. Stat. 1977, ch, 108 1/2,
par. 14-134.) The cash and property of the System are held
in trust for the purposes of the Act. (Ill. Rev., Stat. 1977,
ch. 108 1/2, par. 14-101.) A separate account, consisting
of income of the System, is kept in the State Treasury to
pay allowances, annuities, benefits and administration
expenses, Ill., Rev. Stat. 1977, ch. 108 1/2, par. 14-132,

' Responsibility for the operation of the System :
and for effecting the provisions of article 14 of the Pension
Code, by which the System is eatablished, is vested in the
Poard of Trustees., The Board pays the expenses necessary
for operation of the System as determined and approved by
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the Board, Section 14-134 (rll. Rev, Stat. 1977, ch. 108 1/2,
- pav. 14-134) of the Pension Code apegif.idany provides in
part: '
814-134, ﬂoa:& emma. The retirement

syaten created by this Article shall be a trust,

geparate and distinet from all other entities.

e responsibility for the operation of the system

and for making effective this Article is vested

in a2 board of tF¥ustees,

* % % o
 Section 14-135.09 (I1l. Rev. stat. 1977, ch. 108 1/2, par, '
14-135,09) provides also in part that the Board is authoriped:

- ¥814-135,09, To obtain sServices. To obtain,
pursuant to the 'Personnel Code’, approved July
18, 1955, as now or hereafter ammd, an executive
seeretary, an actuary and such medical and othexr
seyvices as shall be mqmlxed to transact the
husiness of the system; and to pay the expenses
of the board necessayy for the operation of the

system at guch rates and in auch smounts as the
board determines and a@pxoves.

: lovees! Assm. v. MeCaxter (1973),
9 111, 2pp. 34 764, the court held that the legislature in
establishing a procedure for the funding of pensions did
not make the cstablishment ¢f the contributien rate sudject
to modification by the Director of Finance., The Divector
had disapproved the rate of sState contributions for budgetary
Yeasons. The court stated at page 769:

0 & ®®

* & % The geneénl language of the powers and
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duties of the Director of Finance under the Civil
Administrative Code cannot be held to override

the specific powers and duties given hin in the
State Emplcyees' Retivement System of Illinois Act.
7o permit such an interpretation would, in affaet,
rendey several specific sections and provisions

of the System Act a complete nullity.

* & % 8

The only function left to the General Assenbly is
to appropriate the reguired State contribution to various
state agencies for them to pay over to the System (Ill. Rev,. “
stat. 1977, ch. 108 1/2, par. 14-131). Thus, provisions of
the Act make clear that the System is to be run by the Boaxd,
@as trustees of the trust, independent 6f other governmental
agencies. This responsibility necessarily inclﬁdee independ~
ent control of the use 0f Retirenment System funds.

Historically, this is the way the General Assenbly
has treated the funds. The General Assembly has never
appropriated the amocunts to be paid out in retirement and
other benefits, It has never before appropriated the accuw
mulated funds of the Retirement System for administrative
expenses. In fact, in tho last five yeers, none of the
expenses of the Retirement System have besn appropriated by
- the General Assembly. They have been paid by the Board from
‘the Systenm'’s funfis. Prior to that the expenses were appro-
priated from the Ceneral Revenuve Pund, For instance, asee
1963 Laws 1398 and 1967 Laws 1553,

By deiaimkning the amounts and rates of administra-
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tive cxpenses of the Retiremsnt System to be paid from the
gysten's funds, section 2a of Public rot 60-142 purpezts
_ to change the authority and responsibility granted the Board
of Trustees in the Pension Code. This i subamu;é matter
in an sppropriation bill which is prohibited by section B(d)
of article IV of the Constitutien. |

Section 8(d) of article IV of the Illineis Con-
stitution of 1870 provides in relevant part: “Appropriation
bills shall bo limited to the subject of appropriastions®.
In opinion Mo. $-1097 (1976 Ill. Att'y. Gen. Op. 192), I
advised the Comptroller that an appropriation bill which
‘changed existing substantive law was itself substantive;
I thus concluded that the segtion of the appropriation bill
considered in the opinion violated section 8(d) of article
IV. The opinion relied heavily on decisions of courts of
other jurisdictions whose constituticns contained limitations
. on appropriation billa that were similar to the limitation

in section 8(d).

| since the issuance of cpinion No. S-1097, the
Illinois Supreme Court has clarified the meaning of the

- 1limitation in section 8(€). In the case of Benjamin v.
 pevon memk (1977), 68 Ill. 24 142, 148, the court held that
gection 5.3 of Public Act 79-1267 violated section 8(4) of
article IV. The court stated;
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" ® & &

& % * Por the decision of the guestion presented,

it suffices that section 5.1 of the appropriation

bill purported to change the existing genexal

substantive law, that it was therefore itself

substantive -in nature and could not be included

in the appropriation bill, » » # .

¢« & We agree that the General Assenbly may

restrict and qualify the use to which funds

appropriated mey be put, but such qualifications

and restrictions may not, in an appropriation

bill, change existing statutes. :

. * & ¥ ”

The interpretation of section 8(d) of axticle IV by the court
in Benjemin is that an appropriation bill may not change an
existing statutory provision. .

According to this interpretation, section 2a of
Publie Act 80~142 violates section 8{2) of article IV
‘because section 2a purperts to change the substantive
provisions of the Pension Code which vest contrel over
expenditures from the accurmisted funds of the Retirement
System in the Board of Trustees rather than in the General
Assenbly. These substantive provisions may not be in an
appropriation bill, Therefore, it is my opinion that section
2a of public Act 80-142 is imvalid..

it is my undetstandiﬁg that the General Assembly

appropriated these funds in the belief that it was required
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to do so by section 2(b) of article VIII of the Constitue
tion which provides that the Gerneial Aspembly, by law, shall
make appropyriations for all | expenditires of public funds hy
the State. The Constitution does not define the term “public
funds® and neither the General Asserbdly nor the nﬁxmm
Supreme Court has defired the term as wsed in section 2(b)

of article VIII of the Constitution. Certainly in a broad
sense, all public funds in the hands of a public agency

are public funds. Public pension funds in some instances
have been considered public funds. (60 Am, Jur. 24, Pension
and Retirement Funds 8§65 (1972).) However, given the Retire-
ment System funds are trust funde held in a scparate and
distinct account to be used to meet pension 6h1&gat$ons

and contain contributions by individual members as well as
the gState, it could be argued that they are not publiec funds
as used in section 2(b) of article VIII of the Comstitution.
A determination of the question is not necessaxy or disposi~
 tive of the question asked,

A determination by me that these are not public
funds would not necessarily prohibit their aﬁésmprtat&m by
the General Assembly. Section 2(b) of article VIII is &
méndate that the mtal Asgenbly appropriate publie funds,
It i3 not a prohibition against the appropriation of othex
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funds over which the State has control even if not considered
public funds (if irdeed there are such funds). |
- A determination that they are public funds, hmwx.

would not mean that an annual apprapriatm is nmssaty
as was attempted in Public Aot 80-142, The Constitution of
1970 permits continuing and other types of appropr’iatm.
By law, in establishing the State Employees' Retirement System
in the manner in which it did, the General Assembly may have
provided what is, in fact, a continuing appropriation of
funds in control of the Board.

without deciding these questions, Y am of the
opinion that for the veasoms discussed above section 2a of
Public Aot §0-142 is invalid, but that the Board of the
State mloy'ees' Retirement System has authority to pay the
retirement and administrative expenses in accordance with
law, There is no diatinction in the character of funds
used for bonefits and for expenses. All come from the same
trust aceount and are governed by the same ﬁwcumxy
provisions, This State has a statutory and constitutional
(x11. Const. 1970, art. XIix, § 5) obligation to provide
pension benefits and the amnaiwm of funds for such
purposes gould be made even without an appropriation. Antle

v, Tuchbreitex (1953), 414 T1l. 5717 Boutt v. Barrett (1947).
396 111, 322,
Very truly yours,

ATTORNEY GENERAL




